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PROCEEDI NGS
9:15 a.m

PRESI DI NG MEMBER KEESE: We'll call this
hearing to order. W're still having sone
difficulty with our phone. Evidently the nunber
we published is not operable. So, we're going to
start anyway, and if we have to backtrack a
little, we'll backtrack a little.

This is a Committee Conference by
Committee of the California Energy Comr ssion on
t he proposed Los Esteros Critical Energy Facility.

I"'mBill Keese, Presiding Menber. And
ny Advisor, Mke Smith, is to ny right.
Conmmi ssi oner Jim Boyd is the Second on this
Committee to the left. The Conmi ssion Public
Advi ser, Grace Bos, is sitting -- was sitting in
the back row. And if anyone has any questions
about the process please contact Grace.

Before we begin let's do the parties.
Applicant, M. Luckhardt.

MS. LUCKHARDT: Hi, ny nane's Jane
Luckhardt. |I'mfromthe firm of Downey, Brand,
Seynour and Rohwer, representing Calpine in this
proceedi ng, Los Esteros Critical Energy Facility.

MR, STEWART: My nane is Todd Stewart;
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I'"'mthe Project Manager for the Los Esteros
Critical Energy Facility project with Cal pine.

CHAI RMAN KEESE: Thank you. Staff.

MR. RATLIFF: |I'mDick Ratliff, Counse
for Staff.

MR, WORL: Robert Worl; |I'mthe Project
Manager for Los Esteros project.

CHAl RMAN KEESE: Do we have anybody from
City of San Jose? Seeing none. Any other
representatives of governnment entities? Any
menbers of the public who would |ike to be
particularly introduced at this tinme, although you
have the right to comment |ater anyway?

Al right. Mjor WIllianms is our
Hearing Officer. Wuld you take over, Myjor.

HEARI NG OFFI CER W LLI AMS: Thank you and
good norning. Before we get into our agenda we
need to address a few housekeeping matters.

The first matter, | think, for the
record is that the City of MIpitas has w thdrawn
as a party intervenor in this matter. W note
that for the record.

I would also note that we have schedul ed
a special business nmeeting on July 2nd at 10: 00

a.m here in Hearing Room A on the PWMPD
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In terns of the record, we left the
vi sual resources section open at our |ast hearing
to take evidence on a settlement agreenent between
the applicant and the City of M| pitas.

After our hearing we |earned that the
settl enment agreenent apparently had been
term nated, and that the parties could not reach
an agreenent.

Applicant, is there anything further
that needs to be placed in the record on the
settl enent agreenent?

MS. LUCKHARDT: Since that tinme,
M | pitas reconsidered their earlier decision and
deci ded to accept the settlenent agreenent with
some mini mal changes. And we can file the revised
and now accepted settlement agreenent with you.

We're still waiting for MIpitas'
signatures to have a conplete copy with al
signatures on it. |If you would prefer, we could
file one without the signatures. But that's what
we have at this point.

HEARI NG OFFI CER W LLI AMS: Well, in the
i nterest of keeping things noving, | think it
woul d be the Comrittee's preference that we accept

a copy of what you have

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

M5. LUCKHARDT: Okay.

HEARI NG OFFI CER W LLI AMS:  And we' |
accept your representation that it's a done deal

MS. LUCKHARDT: Ckay. Then we can -- |
have a copy here that | can have filed and served
on everyone. It has a signature from Cal pi ne on
it, but does not have the City of MIpitas'
si gnat ures.

HEARI NG OFFI CER W LLI AMS:  Okay. W'l
accept that agreement as the next in order. And
with that we'll close the record on visua
resources. And we'll close the record on al
evidentiary matters in this proceeding.

The Committee's purpose here today is to
take comments on the Presiding Menber's Proposed
Deci si on.

On May 30, 2002 the Committee designated
to conduct proceedings in the Los Esteros nmmatter
i ssued the Presiding Menber's Proposed Deci sion
recommendi ng that the Conmi ssion approve the
application for certification for the Los Esteros
Critical Energy Facility as proposed by Cal pi ne
C* Power .

The 30-day comment period will end on

July 29, 2002. And as | indicated earlier, a
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noti ce has schedul ed a special business neeting of
the Conmi ssion -- June 29th. If | said July,
excuse ne. The special business neeting has been
schedul ed by notice for July 2nd at 10: 00.

The Conmmittee has received witten
comments from applicant and staff which we will
di scuss today. |If the comments and edits proposed
by the parties do not substantively change the
Committee's findings and conclusions, no revised
PMPD wi | | be issued.

The Conmmittee will distribute a list of
errata to be incorporated into the PWMPD upon
consideration by the full Conm ssion.

As Chai rman Keese indicated, G ace Bos,
who is our Public Adviser's representative, is
here. If any menbers present today wi sh to
di scuss what we're doing here today that | haven't
covered, be sure to talk to Grace about it.

And | think with that, applicant, we'l
proceed with the conments.

MS. LUCKHARDT: Ckay. We have sat down
and | ooked at staff's comments and our conments.
And |'m just wondering how you'd Iike me to go
through them | mean | can go through ours

specifically, and | can go through our reaction on
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staff's. Do you want ne to do that all at the
same time?

HEARI NG OFFI CER W LLI AMS:  Well, --

MS. LUCKHARDT: However? Okay.

HEARI NG OFFI CER W LLIAMS: It's up to
you.

MS. LUCKHARDT: All right. CQur
comrents, the introduction was sinply a discussion
of what our comments included. Let's see. W
have a few corrections to the project description
section dealing with spelling of fol ks' nanes;
clarification of the project size; project site
acreage; just very, you know, kind of editoria
glitches that we're trying to catch. | don't
think there's anything profound there.

We have one short edit in the conpliance
pl an addressing the need for Conm ssion Staff to
conply with the construction injury prevention
program when they come onsite. Probably requires
hard hats, appropriate clothing and those types of
i ssues. Just want to make sure that that's
recogni zed.

And then in regard to facility design,
we have one correction that we would |ike to note

which deals with -- it's on page 51 of the PMPD
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There's a footnote 28 which currently reads that
day limtations my be subject to an extension
And it's our understanding that what you really,
or what is typically provided is that there's sone
flexibility.

And so instead of using extension, we
were asking the day limtations be allowed to be
adj usted, either up or down, with the agreenment of
the CBO or the CPM where it applies to the CPM as
opposed to the CBO. So that's what we're | ooking
for there.

We just have one correction, just to
correct the bullet point above that in our
comments dealing with the injection system

But nost of these things that |'m going
over right now are really just little glitches
that we found, to nmake sure that the docunent is
accur at e.

Staff proposed some changes to facility
desi gn and we have no objection to staff's changes
t hat they proposed on page 58 and page 63. Both
of those are fine.

We have one correction to power plant
reliability --

PRESI DI NG MEMBER KEESE: Let ne just
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ask, staff, you have no particular problemwth
what they're --

MR, RATLI FF:  No.

MS. LUCKHARDT: We have no objection --
oh, okay.

PRESI DI NG MEMBER KEESE: Okay, | don't
want to come back.

MR. WORL: Should we raise our hand if
we conme to a --

PRESI DI NG MEMBER KEESE: | think --

MS. LUCKHARDT: Do we want to go by
section?

PRESI DI NG MEMBER KEESE: |If we're going
section by section, let's just nmake sure we're al
okay.

MS. LUCKHARDT: Okay.

HEARI NG OFFI CER W LLI AMS: Excuse ne,
before we go any further | think we've got our
phone |ine connection.

(Pause.)

HEARI NG OFFI CER W LLI AMS: Is there
anybody on the line for the Los Esteros matter?

MS. BOS: For the record, |'m Grace Bos,
Associ ate Public Adviser. M. Garbett has no

phone, so we, the Public Adviser's O fice, he's
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going to call us in a few ninutes and we'll give
hi mt he new phone nunber.

HEARI NG OFFI CER W LLI AMS: Okay, great.

MS. BOS: Which we're doing presently.

HEARI NG OFFI CER W LLI AMS: Ckay, we'l
bring himup to date.

Okay, sorry about the interruption

MS. LUCKHARDT: That's all right. W
have one m nor correction on power plant
reliability. Staff, do you have any concerns?

MR, WORL: No.

MS. LUCKHARDT: We have one m nor
comment on power plant efficiency, correcting the
identification of the combustion turbines.

We have no objection to staff's
correction or agree with staff's correction to
transm ssi on system engi neeri ng.

And those nobves us into air quality, |
believe is where all the next comments are. We
have a variety of coments on air quality.

We have no objection to staff's -- in
fact, we both did approximtely the sane
correction to condition A@ on page 133.

And primarily our comments on the air

quality section go to making the air quality
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section al nost exact, if not exactly, consistent
with the final determnation of conpliance. And
clarifying where staff has required additiona
conditions, that that is a staff required or
Commi ssion condition and not part of the fina
deternination of conmpliance. So that when fol ks
are | ooking at both docunents, or one or the
other, it's very easy to tell which docunents,
whi ch conditions are consistent with the fina
deternination of conpliance, and which conditions
are Conmmi ssion conditions that are in addition to
the final determ nation of conpliance.

And that's primarily what all of our
comments are as they go through the air quality
condi tions.

PRESI DI NG MEMBER KEESE: (kay, on the
A, did you say, for M. WIlianms' benefit, did
you say you'll take either |anguage, yours or
staff's? O do we want to agree on one right now?

MS. LUCKHARDT: The corrections are the
same, | think. W added additional information
into the verification. And we have no objection
to staff's correction, which is the sane as our
correction to the condition, itself. VWich s

changi ng a 400/ 100 reference to the 100 hours.
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And then we have added | anguage to the
verification to make it consistent with that.

PRESI DI NG MEMBER KEESE: You got that?

HEARI NG OFFI CER W LLI AMS:  Yes.

MS. LUCKHARDT: |Is that nmy --

MR. WORL: Cur staff had been in contact
with Sierra Research who had done the work, and
t hey worked through this together to insure
consi stency. And our decision was to support
rat her than duplicate.

PRESI DI NG MEMBER KEESE: Thank you.

M5. LUCKHARDT: Okay, so then aml to
understand fromthat, then, that staff has no
objection to the rest of applicant's as to air
quality?

MR. WORL: That's correct.

MS. LUCKHARDT: Okay. Because all of
those are basically to make it consistent with the
DCC.

And we can go over any one of those if
you have specific questions, but otherwi se they're
pretty clear, | think in redline/strikeout. |If
there are any questions I'll clarify that.

No questions? GCkay. Shifting to public

health we have a couple of corrections within the

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

12
text itself, and we also agree with staff's
correction on page 156, which is different from
applicant's, but we agree with those, as well

And then staff has a correction to the
hazardous nmaterial s managenent section, and we
have no objection, and agree with staff's
corrections to hazardous materi al s.

We al so agree with staff's corrections
to worker safety and fire protection. And that
puts us into biology.

Looking at staff's comment it refers to
page 186 of the PWMPD, footnote 94. And we would
like to suggest a correction of staff's
correction. So if you have staff's edit in front
of you, the staff comrents, in the second sentence
of staff's requested insertion beginning wth:

The artesi an sl ough, the LACDF does not discharge
to the artesian slough, so our edits to staff's
woul d be continuing with staff's | anguage:
artesian slough, which. W would delete "woul d".
We woul d add "and as to receive"” so it would read:
Wi ch receives the, which is existing, and instead
of proposed projects, we would use the WPCP, which
is the wastewater pollution control plan. So it's

WPCP, | believe it's defined in the docunent
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earlier. Possessive wastewater

So it would read: artesian slough
whi ch receives, plural, the WPCP, as wastewater
and then the remainder.

Was | clear?

MR, WORL: You were okay with that one,
yes.

HEARI NG OFFI CER W LLI AMS:  Yes.

MS. LUCKHARDT: Okay, that --

PRESI DI NG MEMBER KEESE: Staff, okay?

MR, WORL: And staff's okay with that.

M5. LUCKHARDT: Okay. Staff's comment
on page 191, correcting the acreage amounts, |
think we're fine with staff's coments until we
get up into the conditions, thenselves.

So, staff's coments on pages 191
t hrough 205, 208, we agree with. And then
shifting back to our comments which deal with BI O
10 on page 212, we have discussed this with staff,
and it's ny understandi ng, and Bob Worl can
correct me if I"'mwong, is that our requested
change to the first sentence of BIO- 10 is
accept abl e because we don't have a U S. Fish and
Wldlife Service biological opinion for this

proj ect.

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. WORL: Nat asha.

MS. LUCKHARDT: So, that our redline/
strikeout to that first sentence, | believe,
correctly addresses the situation.

We had a correction to the protoco
nunber 8. Staff has requested that we not neke
that correction, and has clarified that their
intent is not to have U.S. Fish and Wldlife
approve the hardware, but just that we be using
standard hardware and cloth that U S. Fish and
Wldlife typically approves. And so we're fine
with leaving that as is. So we do not need to
make any changes to the protocol paragraph 8.

MS. NELSON: Yes, staff is just saying

approved for us. Wuld you like to replace the

word "by"? Approved by and say approved for use.

MS. LUCKHARDT: That's great.

MS. NELSON: By the U. S. Fish and
Wldlife Service and --

MS. LUCKHARDT: Okay.

MS. NELSON: -- California Departnent
Fi sh and Gane.

MS. LUCKHARDT: Thank you for that
correction.

HEARI NG OFFI CER W LLI AMS:  So how wi | |

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345

14

of



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

15
it read now?

MS. LUCKHARDT: It would read it's
approved for use by, right? So you would add in
by in that nunber 8, after approved, we would add
the words "for use" and then | eave the rest of the
sentence. So it would read: That are approved
for use by the U S. Fish and Wldlife Service and
California Departnent of Fish and Gane.

And then we discussed with staff edits
to nunmber 9 of that protocol. And the first line
of nunber 9 staff had requested, or the PMPD had
required that we inspect trenches every six hours.

We requested that we do it at shift
changes because there woul d be fol ks working in
the trench. And that, | understand, was
acceptable to staff. So that it would read,

i nstead of every six hours, every 12 hours in the
first Iine.

MS. NELSON: We woul d agree that the
word "and" does need to be submtted.

MS. LUCKHARDT: Right.

MS. NELSON: And prior to the beginning
of construction.

MS. LUCKHARDT: Yes. So, after it would

be -- okay, so basically what we're doing is we're
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taking staff's requested change to page 213, item
nunber 9, with a corrected first sentence.

And what we are changing is in staff's
comment, it would change fromsix hours to 12
hours; and then we're fine with the rest of
staff's edit.

Am | now finally clear? Al right.

PRESI DI NG MEMBER KEESE: Wl |, does that

first sentence nake sense now?

MS. LUCKHARDT: Well, it gets changed.
It should read: Staff's -- let's see, it should
read: Inspect trenches every 12 hours for

entrapped animals and prior to the beginning of
construction any area that has been unattended for
over three hours.

PRESI DI NG MEMBER KEESE: (kay.

MS. LUCKHARDT: So both of those apply.

PRESI DI NG MEMBER KEESE: Al'l right.

MS. NELSON: Right, that would give the
maxi mum protection, is to have both in place.

PRESI DI NG MEMBER KEESE: That makes
sense, | understand now

MS. LUCKHARDT: Yeah. Okay, and then
staff's corrections to BIO- 11, we agree with

staff's corrections to BIO-11. To give sone
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flexibility so it doesn't have to be exactly 20
days prior to start of construction.

And then we have a correction on BIO 16
on page 216, and my understanding is that that is
al so acceptable to staff, given that U S. Fish and
Wldlife Service is not providing a biologica
opinion in this case

So we woul d request that we delete the
| ast part of the condition: and U S. Fish and
Wldlife Service. And that's in our coments.

And then staff requested changes to --
noving on to cultural resources, unless you have
further --

MS. NELSON:  No.

MS. LUCKHARDT: Moving on to cultura
resources, staff requested changes to the | anguage
of the decision and the conditions. W're fine
with everything until you conme down to Cultural-5
on page 230.

Where they're maki ng changes to
notification of nonconpliance. Requesting that we
basically call within 24 hours, which is fine.

And then that we provide enmail or fax detailing
t he nonconpliance issue, and the neasures

necessary to achi eve resol ution
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It just seems to nmake sense that we
woul d call within 24 hours and be given a slightly
| onger period to provide nmeasures necessary to
achieve resolution. And so we are requesting that
where staff has inserted the | ast phrase of
staff's insertion, which is issue within 24 hours
of CRS notification; that that 24-hour period be
changed to 72 hours to give us tinme to devel op
measur es necessary to achi eve resol ution

Calling within 24; and then enmiling and
provi di ng measures necessary to resolution within
72 hours. That's what we're requesting. | don't
know i f staff has a reaction or not.

MR, WORL: W have Gary Rei noehl here;
he's our cultural resources specialist.

MS. LUCKHARDT: And we haven't had a
chance to chat with Gary.

HEARI NG OFFI CER W LLI AMS: Do you want
sonme time, a couple nminutes?

MS. LUCKHARDT: Well, just do you have
any i medi ate reaction?

MR. REINOEHL: |Inmmedi ate reaction.
Well, we try to --

HEARI NG OFFI CER W LLI AMS:  Why don't we

do this, why don't we just take a couple m nutes,
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go off the record and |let you talk.

MS. LUCKHARDT: Ckay.

HEARI NG OFFI CER W LLI AMS:  Just briefly.

(O f the record.)

MS. LUCKHARDT: Okay.

HEARI NG OFFI CER W LLIAMS: | take it
we' ve reached sone sort of --

MS. LUCKHARDT: We have reached --

HEARI NG OFFI CER W LLI AMS: -- sort of
acconmodat i on?

M5. LUCKHARDT: W have. \What we woul d
request on staff's proposed change to Cultural -5
is in the second sentence of the additiona
| anguage that they are proposing for verification
3, that we replace -- the second sentence reads:
Proj ect owner shall provide an email or fax
detailing the nonconpliance issues and the" and we
woul d replace "measures necessary" wth
"recomended corrective action."

So that the sentence would read: The
proj ect owner shall provide an email or fax
detailing the nonconpliance issue and the
recomended corrective action to achieve
resol ution of the issue within 24 hours of the CRS

notification.
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So that nmeans that we're giving staff
notice of our initial thoughts on corrective
action, but that that may change as everybody
wor ks through it to fine the appropriate solution.

HEARI NG OFFI CER W LLI AMS: |s that
accept abl e?

MR. REINCEHL: That is acceptable.

HEARI NG OFFI CER W LLI AMS:  Okay, thank
you, sir.

MR. REI NCEHL: Thank you.
MS. LUCKHARDT: And staff's change to
Cultural-6 is fine. W have no objection to that.
Okay, that nopves us to staff's
corrections to geol ogy and pal eontol ogy. And
we're fine with staff's corrections to the
condi tions there.

That noves us to soil and water. Looks
i ke we both saw sonme edits that were needed to
paragraphs in soil and water. Qur first coment
to the first full paragraph is just changing the -
- correcting the acreage anounts.

We still need the changes to the second
full paragraph which just corrects the which water
goes to water separators, and which water flows in

catch basins and different directions.
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And then as we nove down into what is
the paragraph that starts: A 750-foot |ineal
That's the paragraph that we're addressing right
now. We had reconmended changes to it, and staff
had recommended a new paragr aph.
What we woul d suggest is that we delete

t hat paragraph, "a 750-foot lineal,"” since it
really addresses the conbi ned cycl e di scharge.
Which will be comng to you shortly. W'Il all be
doi ng this again.

And that we instead, in its place, use
staff's paragraph dealing with the sinple cycle
di scharge that is the evidence that has conme in
front of you. And we would nmake a coupl e of
changes to staff's paragraph to make it
consi stent.

In the second sentence that reads: At a
tine a, and it should be, | think, "at that tine a
new outfall" is how that should read. So instead

of "at that time a permanent” it should be "at
that time a new outfall to the interior |evee wal
of Coyote Creek channel will be necessary."

And then in the second sentence, it

says: The proposed interim and interimshould be

deleted. It should be "the proposed stornwater
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outfall used during sinple cycle operation will
consist of." So we would delete "interint in that
sent ence.

And then the entire section refers to
the sinple cycle, the plan for the sinple cycle
project, expecting that we will address the
conmbi ned cycle facilities shortly, when we are
back in front of you again on the combined cycle
proj ect.

HEARI NG OFFI CER W LLI AMS:  |' m | ooki ng
at staff's change, and the first sentence refers
to the Santa Clara Valley Water District. The
second sentence, | take it, is where you are
maki ng the change that | didn't get?

MS. LUCKHARDT: Right. The second
sentence says: At that time -- that's my problem
I'"'mnot reading it right -- "at that tine a
per manent" which should be replaced with "new'
And that's the only change there.

And then the foll owing sentence, just
delete "interim" And then | think we're fine.
And then we woul d propose that that paragraph
repl ace the paragraph that starts: A 750-f oot
lineal, on page 247.

And then that takes care of all the
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comments on those paragraphs.

Then staff made a comment on page 247,
paragraph four. W're fine with that. | think
we're fine with the rest of staff's coments.
Well, nmaybe not.

Staff's comment to page 247, paragraph
four, would be del eted, because we think that the
entire paragraph should be del eted and be
addressed within the conbi ned cycle process of
this project. So it will be the next stage, when
you see us again. So that's our recommendation
there. Ckay.

Sorry, this is getting a little tricky.
Now we're back to our comrents on page 250, which
are not inconsistent with staff. W're just doing
corrections on 250, doing corrections on 251; 252
we have sone corrections to soil and water-1, to
clarify it and make it easier for everyone to
under st and.

We have corrections to page 252 to soi
and water-3 to the verification to make it
consistent with the condition. And we both have
corrections to page 253. Staff has nmade a fine
correction of inproving the acronym And then we

have a clarification to the verification of soi
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and water-4, which is also on page 253.

And then as we go down through the rest
of our soil and water corrections, | believe these
are just corrections to clarify them And to neke
it consistent with the staff supplenent. | don't
believe staff has any issues with the renmai nder of
our corrections.

MR. WORL: That's correct.

MS. LUCKHARDT: And so now we're
shifting to staff's correction to soil and water-
9. Staff had requested that the Comrittee add
accepted into soil and water-9, which is okay if
we change the verification from 120 days to 30
days. Recognizing the fact that an accepted
engi neer's report requires that it go through
anot her entity, and that will take nore tinme.

MR, WORL: In our discussions that was
fine with our staff, as well. In reading that,
the 120 days was inconsistent with the accepted
report.

MS. LUCKHARDT: So | guess the conbi ned
comments are to add accepted into the condition
where staff has it noted, and then to nmodify the
verification to 30 days prior as opposed to 120.

HEARI NG OFFI CER W LLI AMS: |s that
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written anywhere?

MS. LUCKHARDT: Do you have staff's
comments in front of you?

HEARI NG OFFI CER W LLI AMS:  Um hum  Yes.

MS. LUCKHARDT: |If you | ook at staff's
comments, they have -- is accepted the only new
thing on yours, Bob?

MR WORL: Yeah, that was the -- we just
wanted to insure that it was an accepted
engi neer's report which basically neant that it
had gone through the agency review. That was our
proposed change. W did not | ook at the
verification. When our staff did | ook at the
verification they said the 120 -- they saw clearly
that the 120 days was inconsistent with wanting an
accepted engineer's report.

MS. LUCKHARDT: So if you |ook at the
condition, itself, staff is proposing that they
add accepted, the word "accepted", just prior to
engi neer's report on the second line of the
condition, itself. And then --

HEARI NG OFFI CER W LLI AMS:  The
verification.

MS. LUCKHARDT: -- verification goes to

30 days.
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HEARI NG OFFI CER W LLI AMS:  From 120 to
307

MS. LUCKHARDT: 120 to 30.

HEARI NG OFFI CER W LLI AMS: Okay.

MS. LUCKHARDT: And then we are fine
with staff's corrections to soil and water-10.

And then | think that noves us into |and
use. We have a couple of corrections in |Iand use.
| don't believe that either of those are
controversial with staff.

MR, WORL: No.

M5. LUCKHARDT: And then we go into
noi se. And there are various corrections that we
have, just sone sinple corrections. An extension
and a verification from 15 days to 30 days of
noi se-4, to allow us tinme to prepare and submt
the report, the post-construction nonitoring
report. And ny understanding is that staff is
acceptable with that change.

MR. WORL: Right.

MS. LUCKHARDT: And we have no probl em
with all of staff's corrections to the noise
section. So those are all fine.

Okay, and that takes us to visua

resources. On visual resources staff's
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corrections to the body of the docunent,
believe, are fine with us. Yeah, which is 329,
the comments to 340; 342, there are two comments
there, those are fine.

And then | think that takes us into our
conments on the conditions, 348. Okay, and then
as we look at VIS-2, | guess there's one question
I would |ike to answer before -- or | would like
you guys to give us sone gui dance on.

We had provided comments that refl ected
the agreement and specifically stated in reference
to the agreement with MIpitas. And it is our
under st andi ng that the Conm ssion would prefer we
not specifically reference that agreenent, is that
correct? O is that incorrect?

HEARI NG OFFI CER W LLI AMS: Let's go off
t he record.

(O f the record.)

PRESI DI NG MEMBER KEESE: | guess staff
has seen the docunent?

MR, RATLIFF: Their proposed | anguage we
have seen, yes. And we do have sone difficulties
with the references they've made to the M| pitas
agreenent as being the condition

PRESI DI NG MEMBER KEESE: | have no
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problem-- let's speak generically about private
MOUs that are outside of our process. You know,
we certainly seek everybody com ng to agreement.
And the fact that the applicant and M| pitas have
come to agreenent is fine.

I think we need to know the nature of
the agreement as it inpacts this project, as it is
laid out to us by staff, so that we see whet her we
can be in agreenment with everything that's in
there. |If there are things in the agreenent that
are inconsistent with what staff is telling us,
then we're going to have to deal with those.

So, without knowi ng that at this nmonment,
it's difficult to say --

MS. LUCKHARDT: Yeah, that's fine. W
can -- we had included in our comments references
to that agreement. And | guess then I'd like to
hear from staff whether that is a problemto them
and whether | need to nodify that.

And specifically I'm|ooking at our
coments to VIS-2 to start off with

MR, WORL: We have Eric Knight here to
speak to that.

MR. KNI GHT: The problemwi th the

coments on page 348, VIS-2, says: consistent
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with the settlenent and rel ease agreenent between
the applicant and the City of MIpitas, 180 days
after reaching the sinmple cycle conmercia
operation date, the project owner shall conplete
treatment of all project structures.

It's very conmon in our conditions, this
one in particular, that require the treatnent --

PRESI DI NG MEMBER KEESE: [|s your
nm crophone on?

MR. KNI GHT: The green light's on.

PRESI DI NG MEMBER KEESE: Muich better

MR. KNI GHT: The problemwi th the way
it's amended by the applicant, the treatnent
woul dn't be conpleted until 180 days after
reaching sinple cycle comercial operation date
which | think is defined sonewhere in the
agreenent. And | think that may be March 2003,
whi ch woul d push inplenentation of this condition
out to Septenber, as |late as Septenber '03.

And our condition always requires that
the treatnent be conpleted prior to commercia
operation.

MS. LUCKHARDT: | think what we're
reflecting here is that in working with M| pitas

one of the things that they wanted, and in order
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to, you know, address sone of the issues that we
t hought we were asked to address by this Committee
and by MIpitas, was some architectural treatnent
of the facility, itself.

And in order to allowtine to get
resol ution on what that architectural treatnent
shoul d be, and to have a chance to work with
Mlpitas to get approval fromstaff, we tied the
overall treatnment of the facility to the dates
that are in the agreement with M| pitas, which are
180 days after reaching sinple cycle comercia
operation, as that is defined in the facilities
contract. So that we have a defined date; it's
not just a floating date.

But we felt that we needed time to
devel op that. And that having us conplete this
prior to first turbine roll there's no way we
coul d get agreement from everybody and get the
facilities installed within that anmount of time.

Because we're tal king about within a
range of, you know, quite a comm tnent on
Cal pine's part to do sone inprovenents to the
facility. And | don't see how we can do all that,
and have that conpleted prior to first turbine

roll.
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PRESI DI NG MEMBER KEESE: Okay, you are

agreeing -- let ne ask staff, applicant is
agreeing to -- is applicant agreeing to additiona
activities that are not -- the staff had not

request ed?

MR. KNIGHT: VIS-2 deals with the col or
treatment of the facility. And the --

PRESI DI NG MEMBER KEESE: And have you
dealt with that separately?

MR. KNI GHT: Yeah, the architectural
treatment that the applicant is speaking about is
addressed by the Commttee's new condition VIS-7.
So maybe what needs to happen, seens |ogical that
some of that architectural treatment needs to be
colored and treated consistent with our standard
condition, which is shown in VIS 2.

So maybe that condition just needs to be
anmended to say that all project structures
excluding any architectural treatnment needs to be
color treated prior to comercial operation

And then VIS-7, which was added by the
Committee, which allows inplenentation, the 180
days after first turbine roll, those structures
can be color treated consistent with the condition

in VIS-2.
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M5. LUCKHARDT: | think the --

MR. KNIGHT: M fear is that, | mean the
way it would read is that essentially the power
plant, itself, could sit out there in a priner
state, you know, for 180 days after commercia
operation until the architectural treatnment issues
are addressed by the Committee.

M5. LUCKHARDT: On the other hand we
don't want to paint it twce.

HEARI NG OFFI CER W LLI AMS: |t sounds
i ke maybe you all can confer and reach sone kind
of a resolution, and just give us the new
| anguage? | don't see that we need to spend tine
here.

MS. LUCKHARDT: W can attenpt to do
that. We have chatted with staff once about this,
and just to make you aware, you know, this is a
tight construction schedule, and --

HEARI NG OFFI CER W LLI AMS:  Yeah.

M5. LUCKHARDT: -- we've already had
difficulties getting staff to deci de what col or
they wanted structures, including pretreated
structures. And there are schedule inplications
to sone of this.

HEARI NG OFFI CER W LLI AMS:  Yeah, but |
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think I hear staff saying that they're just -- the
architectural treatment is one thing, and you
shoul d probably separate that fromthe standard
condi tion.

MR. STEWART: The architectura
treatnments could include color treatments, and
that's where Jane pointed out that we really don't
want to paint the facility twice within six
nmonths. And we have had difficulty getting staff
to agree upon a color for us to order sonme of this
advance equi pment.

So, we do have a process in place
through the agreenent with Ml pitas, which the
agreenent al so includes oversight by Comr ssion
Staff to assure that things are consistent using
this --

PRESI DI NG MEMBER KEESE: So, who gets to
make the final decision on color?

MR. STEWART: Pardon?

PRESI DI NG MEMBER KEESE: Who gets to
make the final decision on color, then?

MR, STEWART: The process is that the
Committee that is established through this
agreenent will make a reconmendati on; but

Conmi ssion Staff has final approval over all of
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the architectural treatnents.

PRESI DI NG MEMBER KEESE: Okay. And does
the Commttee that makes the recommendati on
include staff on it?

MS. LUCKHARDT: It includes staff,
although it is -- staff is not a voting nmenber of
that comm ttee, recognizing that staff has fina
approval authority over the whole facility. And
recogni zing the Commission's jurisdiction

So, it's a tough nmeasure there.

COW SSI ONER BOYD: | need to ask the
staff if the local comunity, through this
conmittee process, decided what col or they want
the facility. Are we likely to just go along with
what the | ocal community wants?

MR, KNIGHT: | think we would give them
great deference, but if the color they chose
contrasted strongly with the setting, and we
t hought it would cause a significant inpact, we
woul d have to --

MS. LUCKHARDT: Yeah, they've already
di sagreed. We originally got approval for gray
fromthe City of San Jose. W got prelimnary
approval, | think, fromstaff on gray.

They have then deci ded they wanted earth
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tones. This is for the cooling tower. But we
didn't get a lot of direction on earth tones, so
we canme back with earth tones. And then they said
they didn't |ike those earth tones.

And at some point we have to order the
equi pnent. But it's just telling you that, you
know, there have been some di fferences of opinion
al ready expressed.

PRESI DI NG MEMBER KEESE: And do | gather
that we asked that preconstructed equi pnent cone
inwith a color schenme?

M5. LUCKHARDT: OF course.

PRESI DI NG MEMBER KEESE: And then the
final is conpatible with that, or what?

MS. LUCKHARDT: Well, they initially
asked for gray, so some of the equipnment is com ng
inin gray. Fortunately, it's |ower structures.

They have since asked for earth tones,
so we're doing what we can to accommopdate staff.
But there have obviously been sone differences of
opi ni on because San Jose initially wanted gray.

So, you know, we're just trying to cone
up with something that will work, that won't hold
up getting the facility constructed, --

PRESI DI NG MEMBER KEESE: So, applicant
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doesn't really care between --

MS. LUCKHARDT: \What color it is?

PRESI DI NG MEMBER KEESE: -- gray and
earth tones? They just want sonmebody to make up
their mnd?

MS. LUCKHARDT: As long as it is
sonet hing that we can order efficiently and get
put on the facilities. Because the pretreated
colors only come in so many colors, and only have
so many options. Sone are sem gl oss. Sone you
can't get in flat.

COWM SSI ONER BOYD: Has the City of
MIlpitas --

MS. LUCKHARDT: Sone cone in gal vani zed.

COWM SSI ONER BOYD: -- expressed itself
at all as to color?

MS. LUCKHARDT: The City of San Jose --

COW SSI ONER BOYD: M | pitas.

MS. LUCKHARDT: The City of M pitas has
not. No. So we have not had an opportunity to
get the City of MIpitas' response, and that's
what the agreement was to allow

That's why we wanted additional tine.
Not that we're trying to get out of painting or

treating structures. And we're already working
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with staff to try and conme to agreenent on
pretreatment colors and things that are conming in
pretreated and order

But we're just -- we'd also |like enough
time to work with all the parties involved, and
not have to paint it twce.

HEARI NG OFFI CER W LLI AMS: So, staff, |
don't understand. | mean is your only objection
that you want to avoid something sitting there
wWith primer on it? |s that your only objection?

MR. KNI GHT: The conditions, as we have
always witten them require that projects be
pai nted prior to conmercial operation. So | was
just trying to nmaintain that consistency there.
And the concern that the colors that it cones in
and sits out there for six nonths, you know, could
contrast with the setting.

So, that's why | was suggesting that,
because this condition VIS-2 could just exclude
any architectural treatnment, coloring of
architectural treatnent. At |least the facility,
itself, would be painted.

HEARI NG OFFI CER W LLI AMS:  Well, does
staff consider six nonths to be, you know, --

which | guess is the outside Iimt of time, that
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it could be left untreated under applicant's
proposal . Whuld you consider that a significant
i npact on the visual surrounding? A tenporary
condi tion of six nonths?

MR. KNI GHT: The criteria that we've
used, | think we'd consider that to be a short-
terminpact, and it would not be, in itself,
significant.

HEARI NG OFFI CER W LLI AMS:  Onh, okay,
wel |, then, you know, | think we ought to try to
be flexible to allow applicant to reach a
consensus. As long as you don't consider it
creating a --

MR. KNI GHT: What | would hate for it to
do is set a precedent for anything that we m ght
do, you know, in the future, in other cases before
us. But, considering --

PRESI DI NG MEMBER KEESE: Yeah,
understand. But this is an expedited case; it's a
little different. 1t's, you know, | think back to
sone of our 21-day siting cases, and you had no
chance --

MR, KNI GHT: Ri ght.

PRESI DI NG MEMBER KEESE: -- at anyt hing,
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MR. KNI GHT: Consi dering the nature of
this project, and the tine line that they're
under, and the deadline of getting it online by
the end of the year, | think we could be flexible.

MR. RATLI FF:  Conmi ssioners, we do have
the concern of referencing settlement agreenent
t hat none of us have actually seen in final form

We woul d prefer that there be no tying
of the conditions to such an agreenent. W would
rather that the conditions, thenselves, spell out
the actual requirenents. We think that that can
be done easily enough. |In fact, we think in VIS-7
we proposed | anguage which will allow whatever the
agreenent should turn out to be to be inplenented
successfully through that condition

PRESI DI NG MEMBER KEESE: (Okay, does the
applicant -- is that acceptable to the applicant,
that we take --

MS. LUCKHARDT: That's acceptable as
| ong as everyone clearly understands that what
we've committed to do is the envel ope of what
we've conmitted to do. Because the agreement --

PRESI DI NG MEMBER KEESE: Right, well,
there may be sonething you' ve agreed to do with

M| pitas that we don't care about.
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M5. LUCKHARDT: | think your staff will
be involved in that, regardless.

COW SSI ONER BOYD: Hopefully there's a
| ot.

MS. LUCKHARDT: Yeah, actually the
agreenent is straight up. It's the range of, you
know, the 1.8 to 2 million which includes the
| andscapi ng and the architectural treatnents, and
it includes this phase, as well as the conbined
cycl e phase.

And all of that is the process that
staff will be involved in and that M| pitas and
the City of San Jose will also be involved in.

So it all has to do with visua
resources and addressing the issues of concern
So it's very simlar to the |ast agreenent. |
think Mlpitas wanted a floor as well as a
ceiling.

HEARI NG OFFI CER W LLI AMS: Okay, so |
thi nk what staff is saying is we need to just
rework the | anguage so that it doesn't refer to
the agreement, but it places the | anguage of the
agreenent into the conditions.

And, you know, if you're willing to do

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345

40



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

41
that, I don't see --

M5. LUCKHARDT: But actually | have
that, because we had heard that expressed. W
just want to nmke sure that it's consistent.

If this would work for staff, what we
woul d do on our changes, on the applicant's
request ed changes, we would just delete the first
phrase up to the conmm, dealing with the
agreenent .

And add, instead of having prior to
first turbine roll, it would be 180 days after
reaching sinple cycle comercial operation date
the project owner shall. And then it should read:
a) conplete treatnment of, just to be consistent.
Just to get the | anguage there.

HEARI NG OFFI CER W LLI AMS:  Onh, okay, so
you' ve al ready done it throughout?

MS. LUCKHARDT: Well, we |ooked at it
after hearing staff's initial conment on our
comments. What we would do is just instead of, we
woul d request that the Committee accept our change
wi thout the first phrase, which is consistent with
the settlenent rel ease agreenment, that all that
could be deleted. And instead, have it read: 180

days after reaching sinple cycle comrercia
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operation date.

If you're | ooking at our conments,
again, you just delete the first phrase talking
about the settlenent agreenent, and begin VIS-2
with: 180 days after reaching sinple cycle
comerci al operation date

HEARI NG OFFI CER W LLI AMS: Staff, would
you accept that?

PRESI DI NG MEMBER KEESE: You probably
want a word like within or sonething.

MR. RATLIFF: | think that's generally
acceptable to us. There is sone discussion with
staff just now as to how ascertai nable the
commerci al operation date is. And that's why we
tended to use the termturbine roll. Although
both terms apparently have problens in terms of
defining the actual date.

MS. LUCKHARDT: W could notify staff of
when that is, because the project has to notify
DWR. So, we could --

MR, STEWART: Right, and Calpine is
notivated to notify DWR as early as possible on
our comercial operation date.

MR. RATLIFF: Then we'll accept that as
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PRESI DI NG MEMBER KEESE: (Okay, you're
going to start with 180 days, or do you want
wi thin or sonething?

MS. LUCKHARDT: W thin is fine.

PRESI DI NG MEMBER KEESE: Okay.

HEARI NG OFFI CER W LLI AMS: Okay.

MS. LUCKHARDT: As we |look at VIS-2 we
would like to al so discuss protocol sub (d), which
was not in our comrents, but has been a concern
with regards to Cal pi ne construction of other
proj ects regarding glare on surfaces.

This basically relates to the fact that
some of these facilities conme in galvanized. And
that that has been, in sone instances, a concern
to staff. And painting and treating those
surfaces is a concern to project proponents.

We woul d request that staff accept no
glare on painted surfaces visible to the public,
or sonething to that effect. And that we resolve
the i ssue of gal vanized piping, galvanized | amp
posts and stairwells and things |like that.

So we woul d request that instead of
document ation that the surface to be used on al
project elenents visible to the public, that

instead it read, perhaps, as docunentation that
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the painted surfaces visible to the public wll
not create glare. To address sonething that we
can actually deal with.

MR, KNIGHT: | guess |'d prefer that it
reads sonmething like provide docunentation that
surfaces visible to the public will not create
glare, unless it's not feasible to provide those
surfaces in a non-glare, and then provide the
justification for why the applicant cannot do it.

PRESI DI NG MEMBER KEESE: Except for
unpai nted --

MR, KNI GHT:  Well, | --

PRESI DI NG MEMBER KEESE: -- that it's
not feasible to --

MR. KNIGHT: Right. That it's not
feasi bl e; that some structures may, |ike some of
t he piping and such, maybe you cannot paint it
because of, you know, its tenperature or sonething
i ke that, but at |east there's docunentation
provided to the staff that we can eval uate.

I mean the condition that was accepted
by, you know, Cal pine during the licensing phase
it says, you know, to not create glare. And
that's been a pretty standard condition

MS. LUCKHARDT: Yeah. The reason we

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

45
bring it up is that it's been an incredibly
difficult condition to address in the field. And
that's the information we're getting back fromthe
Cal pine folks in the field, is that there's been
ongoi ng i ssues between staff and folks in the
field on what creates glare, and what doesn't
create glare. And --

PRESI DI NG MEMBER KEESE: (kay, so but |
hear staff is willing to accept --

MS. LUCKHARDT: Accept it if it's --

PRESI DI NG MEMBER KEESE: -- an exception
for surfaces that can't be painted. Can't
practically be painted or sonething |ike that.

MR, STEWART: | appreciate your
recogni zi ng that high tenperature paint doesn't
come in a matte finish.

MR, WORL: Nongl are, no.

(Laughter.)

MR, STEWART: And that's very good. The
only difficulty that I have with your proposed
solution is you say it's not feasible. | nean
what we're looking at in addition is gal vani zed
surfaces exanples such as | anp posts, stairs,
things like that, that are typically gal vanized

They' re not painted.
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Yes, it is feasible to paint them but
is it practical. And do they create glare. Those
are the kinds of things that we woul d be | ooking
at. It beconmes a little nore problematic.

MR, KNIGHT: And is it feasible to get
those itens in nongl are?

MR. STEWART: Nongl are gal vani zed?

MR. KNI GHT: Yeah. | nmean -- well, is
it the only thing they cone is gal vanized? |Is
there other materials --

MR, STEWART: Well, you typically go

with --

MR, KNIGHT: -- that they --

HEARI NG OFFI CER W LLI AMS: Visible to
the -- excuse ne, excuse me, excuse me. Before we

get into a hot debate on that, --

(Laughter.)

HEARI NG OFFI CER W LLIAMS:  -- it seens
to me that the |anguage in here about visible to
the public provides sonme restrictions built in.

MR. KNI GHT: That's true.

HEARI NG OFFI CER W LLI AMS:  So, | mean if
it's not visible to the public, who cares? So,
why don't we focus on the |anguage that staff

proposes, which is -- can you read sonmething to ne
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that we can start off with, and try to reach an
agreenment on?

MR, RATLIFF: M. Wllianms, if it's your
direction we would be glad to basically talk to
the applicant and wite sonme | anguage that we can
both agree to that --

HEARI NG OFFI CER W LLI AMS:  Yeah.

MR, RATLIFF: -- serves this purpose.

We don't have to do it right now

HEARI NG OFFI CER W LLI AMS:  Yeah, you
know, | think --

PRESI DI NG MEMBER KEESE: | think you
shoul d be able to do that.

HEARI NG OFFI CER W LLI AMS:  Yeah.

COWM SSI ONER BOYD: Does the concept of
visible to the public give the applicant any
heart burn?

MS. LUCKHARDT: It still relates to
anyt hing that m ght be up high, a higher structure
of --

COWM SSI ONER BOYD:  Right, like light
st andar ds?

MS. LUCKHARDT: Light standards or
stairwells or testing platfornms around stacks.

["mjust guessing on that stuff, you know,
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different things that -- but | believe visible to
the public has been interpreted broadly. And so
we do want to be careful with that. Because we
are 1000 feet fromany --

PRESI DI NG MEMBER KEESE: Well, let me
ask, | can understand the inplication of this

subpar agr aph because it says on all project

el enent s.

MS. LUCKHARDT: Right.

PRESI DI NG MEMBER KEESE: Do we nean al
maj or project elenents? | nmean would that be
hel pful or --

MR. KNIGHT: Well, | nean, | don't know
if you've ever seen the Sutter Power Plant in the,
you know, the daytine. There's quite a bit of
pi ping up on top of the HRSG that catches a | ot of
sunlight, and it causes a |ot of glare.

| know that there's some difficulties in
pai nting that, reluctance to paint sone of that.
So, that's why | was trying to get sonmething in
there that says that, you know, if it's not
feasible to do so, or applicant says it's not
practicable --

PRESI DI NG MEMBER KEESE: \Why don't you

guys --
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MR, KNI GHT: -- you know, sonething |ike
that. Because those are -- | would consider those
maj or structures.

PRESI DI NG MEMBER KEESE: Let's have
applicant and staff work out sonething |ike that.

MS. LUCKHARDT: Yeabh.

PRESI DI NG MEMBER KEESE: (kay.

MS. LUCKHARDT: Yes, and we appreciate
staff's willingness to be flexible on that in that
respect.

HEARI NG OFFI CER W LLI AMS:  Yeah, just,
you know, if you can, try to work it out as soon
as possible and get it to us so we can --

MR, RATLIFF: We'll try to work it out

t oday.

HEARI NG OFFI CER W LLI AMS:  Yeah, thank
you.

MS. LUCKHARDT: Yeah, | don't --
hopefully, it sounds -- anyway, |'ll stop.

Okay, then as we nove through | ooking at
t he remai nder of the visual comments, | think --

yeah, VIS-3 we had sone comments. VIS-3, staff
had some coments in sone instances.
It |ooks Iike they do not necessarily

conflict, that's ny understanding as |'m | ooking
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at themnow. W had added in the protoco
references to the agreenent, which we understand
is not preferred by staff.

So, in order to address that, we would
suggest sone changes to our changes to the
protocol to see if this would be acceptable to
staff.

Qur protocol has a first line with some
edits. As you get down into the redline, it's on
page 15 of our conments, bottom of the page:
Project owner shall submt a final |andscaping
pl an that has been approved by the" and we suggest

maybe just using project architectural comittee

just to address that conmittee that will be
created. Because that's where it will be coning
from

I don't know if that's objectionable to
staff. W just lost Dick, so who knows?

And t hen ending the sentence where the
comma is, project architectural conmttee period.
And del eting the phrase, "which the applicant is
required to establish pursuant to the terns of the
agreenent . "

To pull the reference to the agreenent

out of that section. It still references the plan
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presented by Dr. Priestley and that as the
starting point.

And then we woul d have a sinilar change
to our edits of the verification. 1In the
verification it's a redline: final project
| andscape pl an shall be prepared under the
direction of the" and we woul d add "project
architectural commttee.” And then place a period
there, and delete the renminder after the comm,
"which the applicant is required to establish
pursuant to the terns of the agreenent.” W would
delete all of that.

PRESI DI NG MEMBER KEESE: Staff?

MR, KNIGHT: | don't have any objections
to those changes.

HEARI NG OFFI CER W LLI AMS: The del etion
woul d cover just that clause which the
applicant --

MS. LUCKHARDT: Right, "is required to
establish pursuant to the ternms of the agreement.™

HEARI NG OFFI CER W LLI AMS:  And then you

woul d pick up again with your redline, "at |east?"
MS. LUCKHARDT: Yeabh.
HEARI NG OFFI CER W LLI AMS:  Okay.

MR. WORL: There's additional |anguage
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suggested in that verification which also
references the agreenent later on. Do you want to
strike that, as well?

MS. LUCKHARDT: We can. W presune that
it would cone back to staff. | nean if you
have --

PRESI DI NG MEMBER KEESE: So just strike
the --

MS. LUCKHARDT: We're really trying to
respond to staff's concerns, so if you guys have a
concern with that |anguage --

MR. STEWART: We'll just get rid of
that --

PRESI DI NG MEMBER KEESE: So strike the
words "as specified in the agreenment?"

MS. LUCKHARDT: We coul d del ete that
whol e sentence.

MR. STEWART: Start with the "if."

PRESI DI NG MEMBER KEESE: Start with the

"ifor

MR. STEWART: Yeah, "If the CPM does not
approve. "

MS. LUCKHARDT: You can just delete it.
Oh, wait, "If the CPM does not approve?"

MR. STEWART: Right.
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MS. LUCKHARDT: You want to | eave that

in?

MR, STEWART: Um hum

MS. LUCKHARDT: Okay.

MR, STEWART: Because they can do that
anyway.

MS. LUCKHARDT: All right.

HEARI NG OFFI CER W LLI AMS: Okay, that's
in, so pick up with "if".

MS. LUCKHARDT: Okay. Then in VIS-4 we
propose splitting out the lighting review
requi rements for construction and operation. And
so we just split the condition into two
par agraphs, the verification into two paragraphs
to address construction in one instance, and
operation in another. Just to make it clear to
ever ybody.

And | guess |I'd want to know if staff
has any concern about that.

MR. KNIGHT: No, that's fine, that's
cl ear.

MS. LUCKHARDT: And then we're shifting
to VIS-5 where it |ooks |ike we made
approximately, if not exactly, the same change.

We al so ask that a tim ng change be nmade from 60
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days to 30 days.

And then in VIS-6, we ask that the
ti m ng change be changed from 60 to 30. W
understand that at |east at one tinme was
acceptable. And it |ooks Iike we are both
referring to the cooling towers of the cooling
system and so either change in that instance
woul d be fine. Both addressing the cooling
t owers.

And then we get to VIS-7. Bob, you have
nore substantial comments on the need for VIS-7.
I don't know if you want to take that, or if you
want Dick to take that?

MR. WORL: We could --

MS. LUCKHARDT: There's Dick. Do you
want to address VIS-7?

MR, RATLIFF: | don't know what you' ve
al ready said, but --

MS. LUCKHARDT: | haven't said --

MR, WORL: Just got to it.

HEARI NG OFFI CER W LLI AMS: You're | ucky,
we haven't said anything.

MR, WORL: | was just getting ready

MR. RATLIFF: It seens apparent what the
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Committee is trying to achieve by this, and we
wanted to assist that, realizing that the M|l pitas
agreenent has been approved, and is part of the
| andscape.

What we propose to do is replace the
proposed condition and verification -- the
verification we though, in particular, may be
probl emati ¢ because it was taken fromthe Metcalf
decision verbatim And we think it may lead to
i mpl ement ati on problens that woul d prevent the Los
Esteros project fromneeting its other conditions,
i ncluding the condition that is being inmposed that
it be online by the end of the year

So, we'd hoped to try to essentially
remedy that by sone new | anguage whi ch woul d
simply just set forth the very straightforward
requi renment that would be, we think, consistent
with the inplenmentation of the MI pitas agreenent.

HEARI NG OFFI CER W LLI AMS: Are you okay
with that, applicant?

MS. LUCKHARDT: In general we're fine
with staff's changes. W have -- if you discard
our coments on VIS-7, and we'll work off of
staff's proposed VIS-7, just to start sonmewhere,

at the end of the verification we would like to
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make that consistent with the requirenments in the
agreenent, which is 180 days after sinple cycle
comerci al operation date

MR, RATLIFF: We have no problemwith

t hat .

MS. LUCKHARDT: Instead of first turbine
roll.

HEARI NG OFFI CER W LLI AMS: Wl |, when
you confer, why don't you all just work out the
| anguage.

MS. LUCKHARDT: Yeah, this is the only -
- VIS-7 is the last of our comments, and we can
give you a revision to that. W would also like
to have the condition VIS-7 reflect the San Jose
general plan requirenents of interesting and
attractive design qualities, as opposed to better
integrate the project into the visual environnent.

W would like to rely on the City of San
Jose's general plan policies as kind of the
guiding principle for staff in evaluating the
i nformati on that cones before them if that's
acceptable to them And they were basically from
the City of San Jose policy nunber 4, interesting
and attractive design qualities, and pronptes a

hi gh standard of architectural excellence in
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eval uating the plan.

So, if that's acceptable, those types of
coments are acceptable with staff, we'd like to
i ncorporate that, as well

HEARI NG OFFI CER W LLI AMS:  Staff?

MR. RATLIFF: W think that's
accept abl e, and what we woul d propose to do is
gi ve you sone nore draft |anguage on that that
woul d reflect that agreenent.

HEARI NG OFFI CER W LLI AMS:  Thank you.
That woul d be great.

MS. LUCKHARDT: So we'll be giving you,
| guess, draft |anguage on VIS-3 and VIS-7 -- VIS-
2.

HEARI NG OFFI CER W LLI AMS: VI S- 2.

MS. LUCKHARDT: Sorry. VIS 2,
subparagraph (d), as Todd's correcting ne. And
VIS-7. And those are the two things.

And t hat conpl etes our conments, as well
as our comments on staff's coments.

HEARI NG OFFI CER W LLI AMS:  Thank you
very rmuch.

Do we need a break at this point? Let's
go off the record.

(O f the record.)
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HEARI NG OFFI CER W LLI AMS: Ckay, where
did we | eave off?

M5. LUCKHARDT: | think we've actually
finished going through our coments --

HEARI NG OFFI CER W LLI AMS: Oh, yes, you
had conpl eted your presentation. Thank you very
much.

Staff, | guess you have sone --

MR, WORL: Through the process that we
went through today we pretty nuch dealt with our
coments, as well

HEARI NG OFFI CER W LLI AMS: Oh, great.

MR WORL: | don't think that we had --
not hi ng that was controversial in what we've
submitted. Most of what we had subnmitted was
clarifications, with the exception of those things
t hat we've discussed here.

HEARI NG OFFI CER W LLI AMS:  Okay.

MR WORL: So | can't think of anything
el se, other than the work that we have to do
toget her on the visual conditions of cert.

PRESI DI NG MEMBER KEESE: The essence of
which is to take away specific reference to the
agreenents, and to --

MR. WORL: Reference to the agreenent,
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itself; and also to deal with the issue of the
item(b), | believe it is, the glare issue. And
then also the condition of cert VIS-7, reworking
that slightly, so that we're in agreenent.

HEARI NG OFFI CER W LLI AMS: Great, thank
you very much, sir.

And | think with that we have sone
public comment.

PRESI DI NG MEMBER KEESE: Yes, and
think they stepped outside for a nonent.

MS. LUCKHARDT: Can | ask, while they're
outside, we would like to have the decision
finalized as nmuch as it can on July 2nd. Is it
possi bl e to get signatures and everything so the
construction can start July 3rd?

HEARI NG OFFI CER W LLI AMS:  Yeah, | think
we can do that. 1'd like to see that happen.

So, --

MS. LUCKHARDT: |f there's anything that
we can do to help --

HEARI NG OFFI CER W LLI AMS:  We' || --

MS. LUCKHARDT: Okay.

HEARI NG OFFI CER W LLI AMS:  Yeah, that's
our goal, and we'll try to have, along with the

errata, we'll try to produce a corrected copy, or
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avail able to fol ks at the hearing.

M5. LUCKHARDT: That's wonderful; we
appreci ate that.

HEARI NG OFFI CER W LLI AMS:  Not a

probl em

(Pause.)

PRESI DI NG MEMBER KEESE: Okay, we've
conpl eted our proceeding here pretty well. The

staff and applicant are going to submit to us
revi sed | anguage on VIS-2 and 7.

The Kochs are here in the audi ence, and
have sone comments or questions. Wy don't you
take the microphone here, introduce yourself for
the record, and just ask us whatever you'd I|ike
and we'll see what we can do about getting an
answer. Thank you for joining us.

MR, KOCH: Thanks for the opportunity.

MS. KOCH: |I'm Zeynep Koch, and we j ust
noved to the Alviso area. And | work in Sun
M crosystem which is close to that area.

MR, KOCH: And ny nane is Bud Koch
Si nce Novenber we live in the area. W recently
| earned through a paper article that this plant

was going on. And we inquire sonme information
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t hrough Public Adviser Ofice.

And we are here to ask sone questions.

MS. KOCH: Can we go ahead?

PRESI DI NG MEMBER KEESE: Feel free.

MS. KOCH: Ckay.

MR, KOCH: Fair enough. So, we don't
know nuch of the details; | nean it's a thick PWPD
obviously. But froma general sense point of
view, what is the financial liability of the
plant? And we are asking that question because
what if the investnment cannot be realized and the
pl ant just gets stopped in the mddle. And then
there is a quite a bit requirement in the PWPD
What happens?

PRESI DI NG MEMBER KEESE: Let nme answer
general ly speaking that this, as you said, you
recently noved into the community. On all our
cases, and cases like this, we start the
process -- the applicant generally starts with the
comunity with notification first.

We start with a site visit and an
i nformati onal hearing. And then we have wor kshops
in the community. So all questions |ike this can
be answer ed.

But we're happy to try to answer your

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

62
questions. | think I would reference first of al
the fact that the Energy Comnm ssion has the
responsibility of this plant, if we license it,
from begi nning to end.

Qur staff has a responsibility to see
that if this plant closes the property goes back
to where it started. So, in general, if you're
aski ng what woul d happen if the plant's hal f way
through, the applicant will take it back to square
one at that point.

Now, perhaps, | don't know if --

M5. LUCKHARDT: | think you actually
have a condition to that effect in this project,
and --

PRESI DI NG MEMBER KEESE: Ri ght, now --

M5. LUCKHARDT: -- we're trying to pul
that right now.

PRESI DI NG MEMBER KEESE: |f applicant
would Iike to talk about the -- your incentives to
build this plant, there are things that we have
publicly noticed, which is that there is a mjor
settl enent between the applicant and the State of
Cal i fornia under which there are certain
obl i gati ons.

MR. STEWART: Yes. The power facility
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that we are building there in the area of the old
greenhouses is -- we do have a negoti ated power
supply agreenent with the State of California that
af fords Cal pine sone financial stability for the
facility for the first three years of production.

In addition to that, the facility,
itself, is being designed as the name suggests, a
critical energy facility. And the design and the
desire is that this facility go in first, and then
secondly a host facility. And right now we're
| ooking at a server farm |large, high security,
high reliability datacenter will be built to be
the primary focus of the energy that is produced
by this power plant after the conclusion of the
Department of WAter Resources contract.

MR. KOCH: And when you | ook at the
PMPD, though, just based on that information,
there is a doubt that this USD can go ahead and be
built. So, is that still a plan? 1Is this
happening? |Is this going to go ahead?

MR, STEWART: There's still devel opers,
and the agreenments that are being negotiated are
hi ghly confidential at the time, but, yes,
devel opnent is still proceeding for the

dat acenter.
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MR. KOCH: Under the current econonic
situation, this is quite a risky call, wouldn't
it?

MR. STEWART: Yes.

MR. KOCH: So from a visual resources
point of view, then |I think it's on page 415, if
the USD doesn't go ahead, then the visual
resources woul d be agai nst what M| pitas was
asking, | believe, isn't that right?

MR, STEWART: Actually, no. The
agreenent that Cal pi ne has that we recently
negotiated with M| pitas addresses the visual
i mpacts, or the alleged visual inpacts of the
facility in the event that the Dataport facility
is not built.

And that was really the reason for the
settl enent agreenent.

MR. KOCH: And -- | understand that. In
the event that USD is not built, then what LECEF,
or how you call it, the project, is it still
vi abl e?

MR. STEWART: Yes, --

MR, KOCH: In terns of the primry
obj ectives?

MR. STEWART: Yes, it is.
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MR. KOCH: And there was anot her
argunment nmade like it's going to open |ot of job
opportunities for the conmunity. | cannot see
where. Can you just explain it a bit? Because in
terms of -- that's in reference to paper article.
| can bring out --

MR. STEWART: Okay, | think I know which
article that you're speaking of, and for the
construction we are using all local union |abor
forces, many of which will be fromthe Alviso
area, we presune.

In addition, itens such as |oca
facility support, catering, things |ike that,
we're targeting Alviso for that. You know, down-
the-road jobs as they cone avail able, while we
cannot guarantee any jobs for Alviso, we certainly
are going to do outreach to the area saying this
is what the qualifications are, and that Cal pine
will hire based on the best qualified individua
for the --

MR, KOCH: But, yeah, just from a basic
under st andi ng point of view, the inpact on the job
market will be m nimal?

MR. STEWART: That's correct. There are

not a lot of long-termjobs associated with a
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power facility.

MR. KOCH: Right.

M5. KOCH: | just want to conment, as
wel |, that as new residents of Alviso, you know,
we love that city. And there is a big residentia
devel opnents happening. | know in the articles,
the old information, the incone of those people
are now hi gher and those people |ove that area and
they want to develop and actual live in a nice
ar ea.

| just want to highlight that because it
was saying it's a lowinconme, it's not really
i mpacting that nuch. But it's going to inmpact our
living there, and it's going to inpact the visua
as well as an environment. It wll inpact the
residential area, which is now grow ng.

Just wanted to highlight that. So
they're opposing it, if that makes a difference.

MR, STEWART: Just so you know, we have
wor ked very closely with the conmunity | eaders in
Al vi so over the past several years.

MS. KOCH: Unfortunately, yeah, that was
maybe awhile ago. Right now there's conpletely
different set of people living there.

MR. KOCH: Yeah, it's certainly -- |

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345



10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

67
think we are conpelled to make the point that in
the last 12 nonths the face of Alviso has changed
significantly. The people have changed. There
are lots of newconers, lots of influential people
are noving in.

And they are all on the side of
preventing the nature, the environnent. And just
because there were just a few people who could not
raise their voices in Alviso two years ago, the
conditions were different.

We are just making the point here that
it is very inportant for the staff to realize that
it is a significant group establishing and
residentials are happening, who are m ndful of the
envi ronnent and the nature.

So, please, please, not that. It is not
two years ago, Alviso two years ago

PRESI DI NG MEMBER KEESE: Thank you.
Thank you. Appreciate your coments.

COW SSI ONER BOYD: M. Chairman, 1'd
like to -- is the last nane Koch?

MR. KOCH: Koch.

M5. KOCH: Koch.

COW SSI ONER BOYD:  Koch, I'msorry. |

wrote it down that way.
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Just a couple of coments. You know, we
have to sit up here and not be proponents or
opponents of a project, but to hear all the
evidence. And we're still in that process.

But you've gone to great pains to cone
here, and you deserve sonme explanation for this
just for that effort.

But sonething you said actually bothered
me a little bit, and that was a person could infer
from what you said that because the area perhaps
was allegedly low inconme it's okay to put a power
plant there. But now that it's becom ng a middle
i ncome group, the world has changed.

And | want you to understand that the
criteria, the rules, the view that this body
takes, or that the State of California takes to
power plants, and where they' re needed and their
vi sual inpacts upon a community bears no bearing
on the incone groups or whether it's a | ow incone
gr oup.

There's no desire to put power plants in
| ow i ncome groups vis-a-vis anywhere el se they're
needed. This is an unusual power plant in that it
was drawn into this, as you say, by the server

farm And now the econony is such that that may
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or may not take place.

You know, we had a public hearing. W
di scussed with the owner, the proponent of that
server farm his plans. He was uncertain. He
still has the desire to do so. But as addressed
by the applicant, the visual aspects of the plant
have been addressed in greater detail perhaps than
t hey woul d have been had the server farm
definitely come into place.

But et me reference where you live with
respect to its need for electricity. And the fact
that we have to have power plants, and we do the
best we can to site them aesthetically and
geographically, et cetera, et cetera.

But the Bay Area in which you live is
unfortunately one of the weaker areas of the state
with regard to the ability to deliver electricity,
unfortunate recipients of that infanous June
bl ackout of a year, couple years ago, et cetera,
et cetera.

So nobody wants a power plant where
they're living. W face the dilemm of providing
enough electricity for the citizens of the state;
and to provide it in areas where it's needed and

so on and so forth.
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So that is the job we're dealing with.
And the fact that your conmunity is grow ng does
not hi ng nore than increase the demand for
electricity.

So, we try to weigh all those concerns
and come up with the best possible conprom se. |
just want you to understand what it is we dea
with when we go through these | engthy processes to
site power plants and to provide that they are as
accept abl e as possi bl e, under the circunstances,
to the Conmittee, in which they are ultimtely
construct ed.

MR, KOCH: Hopefully with your role int
he process we would trust that those comments are
totally credited.

Qur reference to Alviso is that we don't
know what the process was about two years ago when
it started, whether there was good representation
out of the conmmunity or not.

O course, the decision should not be
based on whether the community is |ow incone or
m ddl e i nconme or high income. But there's
certainly a process in between who can influence
the decision nore and | ess. W appreciate that

fact, al so.
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PRESI DI NG MEMBER KEESE: Let ne just
mention one thing, if you're interested in
foll owi ng the process, because this is a two-stage
power plant. And the applicant, Calpine, has
i ndicated that as soon as they start construction
of this, and that'll be the contract crew, they
will be back in here to apply for a stage two, to
conpl ete the power plant.

You'll have, at that point, you'll have
a full opportunity to participate --

MR. KOCH: Right, we noted that.

PRESI DI NG MEMBER KEESE: -- at all the
st eps, workshops and everything, which will take
pl ace in the conmunity.

MR. KOCH: We are already conmuni cating
in the cormunity, not us, ourselves, but other
nei ghbors and new residents |ike us, just every
nonth coming in. And everybody is very aware now,
becom ng very aware, actually, what's going on

And nothing -- | mean hopefully
everything is going to be according to the plan,
and the requirenments are net.

One mmj or question here, why woul dn't
t he power plant be not made outside of, or

constructed outside of Alviso or MIpitas or
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residential areas down San Jose somewhere south
where there is no residential whatsoever. Wy
right in the niddle of the city?

PRESI DI NG MEMBER KEESE: You know, the
best -- | don't know who | would refer you to.
Staff, perhaps. But certainly our Public Adviser
This is not the only power plant going in. The
nunbers that we've heard, you know, that the area
uses 3000 and generates 300. There's a great need
for power in that area

And you' ve got the Metcalf, and you've
got this one, and you're going to have others, not
right in your area, but there are a nunber of
power plants that are needed in the whole area.

MR. KOCH: Interesting.

PRESI DI NG MEMBER KEESE: Well, thank
you.

MS. KOCH: Thanks very nuch.

PRESI DI NG MEMBER KEESE: Thank you.

MR. KOCH: Thank you for the
opportunity.

PRESI DI NG MEMBER KEESE: | believe this
ends -- anybody el se have anything else to say?
Maj or, are we --

HEARI NG OFFI CER W LLIAMS: | think we're
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PRESI DI NG MEMBER KEESE: We're done.
Thank you, everybody.

HEARI NG OFFI CER W LLI AMS: Thank you
very much

(Whereupon, at 11: 08 a.m, the

conference was concl uded.)

--00o0- -

PETERS SHORTHAND REPORTI NG CORPORATI ON (916) 362-2345

73



74
CERT! FI CATE OF REPORTER

I, VALORIE PHILLIPS, an Electronic
Reporter, do hereby certify that I ama
di sinterested person herein; that | recorded the
foregoing California Energy Conm ssion Conference;
that it was thereafter transcribed into
typewriting.

| further certify that I am not of
counsel or attorney for any of the parties to said
conference, nor in any way interested in outcone
of said conference

IN WTNESS WHEREOF, | have hereunto set

ny hand this 25th day of June, 2002.

PETERS SHORTHAND REPORTI NG CORPCORATI ON (916) 362-2345



